
IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
UNITED STATES OF AMERICA,  : 2:10-CV-00336 
 
   PLAINTIFF,  : JUDGE GRAHAM 
 
V.      : MAGISTRATE JUDGE KING 
 
TOBIAS H. ELSASS, ET AL.,  : 
 
   DEFENDANT. : 
 

DEFENDANTS’ MOTION TO DESIGNATE CERTAIN EXHIBITS “CONFIDENTIAL” 
UNDER THE STIPULATION OF CONFIDENTIALITY FOR THE PURPOSES OF ITS 

MOTION TO COMPEL DISCOVERY FILED FEBRUARY 7, 2011 ONLY 
 

Defendants Tobias H. Elsass, Fraud Recovery Group, Inc. and Sensible Tax 

Services, Inc. hereby move the Court for an order designating Exhibits 14, 15, 16 and 

17 as “CONFIDENTIAL” under the terms of the Stipulation of Confidentiality (the 

“Stipulation”) (Dkt.#31) entered on January 24, 2011.  The exhibits are documents 

produced by the government in discovery that contain third-party tax returns and return 

information, including without limitation names, addresses, telephone numbers, Social 

Security Numbers, income sources, investment information, and Internal Revenue 

Service analyses of taxpayer theft loss claims.   

The Court should permit the designation of the exhibits as confidential, and 

sustain their filing under seal, for the following reasons: 

• The public has no interest in the personal taxpayer information contained 
in the exhibits filed under seal. 

• The Stipulation authorizes filing confidential documents under seal. 

• Applicable provisions of the Internal Revenue Code, the Federal Rules of 
Civil Procedure and the Local Rules for the Southern District of Ohio 
require or otherwise permit filing the exhibits under seal. 
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• The government will not incur any prejudice if the exhibits are kept under 
seal for the purposes of the Motion to Compel. 

Accordingly, the defendants’ motion should be granted. 

Respectfully submitted, 

s/ David F. Axelrod    
David F. Axelrod (0024023) 
Trial Attorney 
AXELROD LALIBERTE LLC 
137 East State Street 
Columbus, Ohio 43215 
T. 614.546.6307 
F. 614.545.6356 
E. david@axelrodohio.com 

 
 

Of Counsel: 
Brian J. Laliberte 
AXELROD LALIBERTE LLC 
137 East State Street 
Columbus, Ohio 43215 
T. 614.545.6312 
F. 614.545.6356 
E. brian@axelrodohio.com 
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MEMORANDUM IN SUPPORT 

I. PROCEDURAL HISTORY 

The Court entered a Stipulation of Confidentiality (the “Stipulation”) (Dkt.#31) on 

January 24, 2011.  (Exhibit 1.)  It provides, in pertinent part: 

3. A party may designate material as confidential only when the 
material falls within the protections of Rule 26(c) of the 
Federal Rules of Civil Procedure.  Unless otherwise stated in 
this stipulation, a declaration setting forth the party’s good 
faith basis for designating the information as confidential 
must be sent to all of the parties prior to, or 
contemporaneously with, the production or disclosure of that 
information. 

 
*** 

 
7. The parties and counsel for the parties shall not 

disclose or permit the disclosure of any documents or 
information designated as confidential under this 
Stipulation to any other person or entity, except that 
disclosures may be made in the following 
circumstances: *** 

 
(ii)  Disclosures may be made to the Court and its 

employees; 
 

*** 
 
11. Any party may at any time serve a written objection to any 

designation of confidentiality made by the designating party.  
This notice shall specifically identify the material or 
information to which the objecting party wishes to have the 
designation removed.  Within seven (7) days of receipt of 
such objection, the designating party (i) shall review the 
material to which the objection applies, (ii) notify the 
objecting party in writing whether the designating party will 
agree to remove the designation as requested, and (iii) if it 
will not agree to remove the designation, the designating 
party will state with specificity its reasons for not agreeing.  If 
an agreement cannot be reached, the designating party may 
move for a ruling from the Court, designating the material as 
confidential or for other similar protection, within seven (7) 
days of the expiration of the seven (7) day period referenced 
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above.  The material at issue will be treated as confidential 
until the Court decides the motion.  If the parties disagree 
about whether the information is confidential and the 
designating party does not timely move the Court, then the 
document is deemed to be not confidential. 

 
*** 

 
15. Nothing in this Stipulation shall be grounds for limiting or 

restricting the use of the materials filed with the court or at 
[sic] during a public hearing or trial. 

 
(Exhibit 1.) (Emphasis added.) 

 
The defendants filed a Motion to Compel on February 7, 2011.  Four exhibits out 

of the seventeen attached to the motion contain personal tax returns and return 

information for third parties not involved in this litigation.1  The defendants filed a Notice 

of Filing Exhibits Under Seal (Dkt. #38) on February 8, 2011, and submitted the exhibits 

in paper to the Clerk of the Court.  Simultaneously therewith, the defendants transmitted 

the exhibits to the government.  (Exhibit 3.)  The defendants’ counsel provided the 

government with a declaration setting forth the grounds for the confidential designation 

as required by the Stipulation.  (See Exhibit 4, Declaration of Brian J. Laliberte 

(“Laliberte Declaration”)).   

The government objected to the designation of Exhibits 14 through 17 as 

confidential under the Stipulation, and to them being filed under seal.  (See Exhibit 5, 

which contains the complete set of email correspondence between defense counsel and 

government counsel on this issue to date.)  The defendants disagree with the 

government’s assessment that the documents are not confidential, or otherwise can be 

redacted in a way that does not reduce their clarity.  The Stipulation requires the 

                                            
1 The Declaration of Attorney Brian J. Laliberte, supporting the recitation of the facts and 
authenticating the exhibits, has been attached as Exhibit 2. 
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defendants to move the Court for a ruling that first, it properly designated the documents 

as confidential, and second, it properly filed them under seal. 

The Court should grant the requested relief, permit the exhibits to remain 

designated as confidential and under seal. 

II. LAW AND ARGUMENT 

A. The Stipulation of Confidentiality permits the designation of 
documents as “confidential,” and contemplates that such 
documents will be provided to the Court under seal. 

 
The Stipulation authorizes the disclosure of confidential documents to the Court.  

See Stipulation, ¶ 7. (ii). Southern District of Ohio Local Rule 79.3 authorizes the filing 

of documents under seal after the entry of a protective order, or as here, a stipulation.  

S.D. Ohio L.R. 79.3(a).  The rule provides: “Unless otherwise ordered or specifically 

provided in these Rules, all documents which are (1) submitted for an in camera 

inspection by the Court, (2) covered by a protective or other order requiring that 

they be filed under seal, or (3) the subject of a motion for such an order, shall be 

submitted to the Clerk for filing in a securely sealed envelope.”  (Emphasis added.)  The 

defendants complied with Local Rule 79.3, and the Stipulation, in filing Exhibits 14, 15, 

16 and 17 under seal.  The Court should sustain that decision, and allow the documents 

to remain designated as confidential and under seal.  

B. Applicable law and rules prohibit the disclosure of personal 
identifiers and taxpayer information. 

 
The Stipulation contemplates designating documents, and filing them under seal, 

for any of the reasons permitted by Fed. R. Civ. P. 26(c).  Rule 26(c) provides:  “The 

court may, for good cause, issue an order to protect a party or person from annoyance, 

embarrassment, oppression or undue burden or expense . . . .”  The exhibits filed under 
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seal contain personal taxpayer information.  If the defendants published that information 

via PACER, it could lead to any of the adverse consequences identified in the rule.  The 

designation of Exhibits 14, 15, 16 and 17 therefore was appropriate under the 

Stipulation, and Rule 26(c), to protect nonparty taxpayer information from public 

disclosure and potential abuse.  See also Fed. R. Civ. P. 5.2(d) (authorizing the Court to 

order exhibits to be filed under seal). 

Applicable provisions of the Internal Revenue Code also require the exhibits to 

be filed under seal.  Section 7431, Title 26, United States Code provides:   

(b) If any person who is not an officer or employee of the United 
States knowingly, or by reason of negligence, inspects or discloses 
any return or return information with respect to a taxpayer in 
violation of any provision of section 6103 or in violation of section 
6104(c), such taxpayer may bring a civil action for damages against 
such person in a district court of the United States. 
 

A person found liable under this provision may be subject to civil penalties, actual 

damages, punitive damages, the cost of an enforcement action and reasonable 

attorneys fees.2  26 U.S.C. § 7431(c).    

Furthermore, Section 6103, Title 26, United States Code states:  “Returns and 

return information shall be confidential. . . .”  A “return” is defined as “any tax or 

information return . . . or claim for refund required by, or provided for or permitted under, 

the provisions of this title which is filed with the Secretary by, on behalf of, or with 

respect to any person, and any amendment or supplement thereto, including supporting 

schedules, attachments, or lists which are supplemental to, or party of, the return so 

filed.”  26 U.S.C. § 6103(b)(1).   

                                            
2 Similarly, Section 7216, Title 26, United States Code, prohibits disclosure of 
information by preparers of tax returns, like the defendants, under penalty of criminal 
sanction. 
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“Return information” is broadly defined in division (b)(2) of Section 6103 as 

follows: 

(A) a taxpayer’s identity, the nature, source, or amount of his 
income, payments, receipts, deductions, exemptions, credits, 
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, 
overassessments, or tax payments, whether the taxpayer’s return 
was, is being, or will be examined or subject to other investigation 
or processing, or any other data, received by, recorded by, 
prepared by, furnished to, or collected by the Secretary with respect 
to a return or with respect to the determination of the existence, or 
possible existence, of liability (or the amount thereof) of any person 
under this title for any tax, penalty, interest, fine, forfeiture, or other 
imposition, or offense,  
 
(B) any part of any written determination or any background file 
document relating to such written determination (as such terms are 
defined in section 6110(b) which is not open to the public inspection 
under section 6110 ***.3 
 

The Internal Revenue Code clearly requires careful handling of taxpayer information 

that may become part of the public record of this case.   

 The taxpayer privacy interests embodied in these statutes, and more generally in 

Rule 26(c), therefore should control the outcome here.  The Court therefore should find 

that the defendants designated the exhibits as confidential and filed them under seal 

consistently with the Stipulation and applicable law and rules.   

C. The government will not suffer any prejudice if Exhibits 14, 15, 16 
and 17 remain filed under seal. 

 
Paragraph 15 of the Stipulation expressly states:  “Nothing in this Stipulation 

shall be grounds for limiting or restricting the use of materials filed with the court or at 

[sic] during a public hearing or trial.”  The government produced the documents without 

regard to the information contained in the taxpayer files, and they remain in the 

                                            
3 Section 6110, Title 26, United States Code permits the disclosure of certain 
determination information, but otherwise requires the deletion of personal identifiers. 
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government’s possession.  The government can use the exhibits, of course, and will not 

incur any prejudice if the exhibits remain under seal.  Absent any prejudice to the 

government, the Court should weigh the taxpayer privacy interests above all else and 

permit the exhibits to remain designated as confidential and under seal. 

D. The Court, in the alternative, should permit the defendants to proffer 
redacted versions of the exhibits. 

 
Although the defendants do not concede any of the foregoing points, as a 

practical matter, the Court should permit them sufficient time to redact the exhibits if 

they are to become part of the public record of this case.  Even if the Court orders the 

exhibits redacted, it also should enter an order that limits or prohibits nonparty remote 

electronic access to them.  See Fed. R. Civ. P. 5.2(e).  The risk of harm to the 

taxpayers whose information is in issue outweighs any other factor in determining 

whether the defendants properly filed the exhibits under seal.  The Court therefore 

should grant this alternative relief if it does not permit the exhibits to remain under seal. 

III. CONCLUSION 

For the foregoing reasons, the defendants’ motion – which requests very limited 

relief for the purposes of protecting taxpayer information submitted in connection with a 

procedural motion, should be granted.  Consequently, Exhibits 14, 15, 16 and 17 should 

be designated as “CONFIDENTIAL” under the Stipulation of Confidentiality, and remain 

under seal for the purposes of the defendants’ Motion to Compel.  Failing that, the Court 

should grant alternative relief permitting the defendants to redact the documents and 

restricting electronic access to them via PACER and the CM/ECF System.  
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Respectfully submitted, 

s/ David F. Axelrod    
David F. Axelrod (0024023) 
Trial Attorney 
AXELROD LALIBERTE LLC 
137 East State Street 
Columbus, Ohio 43215 
T. 614.546.6307 
F. 614.545.6356 
E. david@axelrodohio.com 

 
 

Of Counsel: 
Brian J. Laliberte 
AXELROD LALIBERTE LLC 
137 East State Street 
Columbus, Ohio 43215 
T. 614.545.6312 
F. 614.545.6356 
E. brian@axelrodohio.com 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing was served upon 

all counsel of record via the Court’s CM/ECF System this 15th day of February, 2011. 

s/ Brian J. Laliberte__________ 

One of the Attorneys for Defendants 
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